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68 PROCEEDINGS OF THE 

At the risk of tediousness may I briefly restate the points 
I have tried to bring out : 

Declarations of war are neither necessary nor usual in ad- 
vance of hostilities. 

When subsequently made it is for domestic purposes or at 
least not with intent to 1 warn an enemy. 

The world is so closely tied together that this absence of a 
warning deceives nobody. It is omitted not with intent to 
deceive, but as a superfluity. 

Instead of it the political world studies the diplomatic moves 
of the disputants. 

Any one of several events will justify a violent next step, 
such as an ultimatum rejected, a domestic act voting war, even 
the breaking off of diplomatic relations when explained by fact 
or statement to mean hostility, not mere non-intercourse. 

The justification of violence does not mean violence neces- 
sarily; that is a next step which must be ordered. If so or- 
dered, war dates from the first collision. This may possibly 
result from the mere visitation of an enemy's ship, in advance 
of an armed conflict. 



UNNEUTRAL SERVICE. 

GEORGE GRAFTON WILSON. 

It is now generally admitted that the rights and duties of 
neutrals in time of war are correlative. It was formerly claimed 
that the denial or grant of the same privileges to both belliger- 
ents constituted neutrality. Such a doctrine of neutrality might 
make it possible for a state to deny all the privileges which the 
first party to the war would especially need and which the 
second might not need, and to grant those privileges which 
the second might need and which the first might not need. 
It was seen that such a position was not neutral in fact, if some- 
times so called. Gradually a more equitable view has come 
to prevail. Neutrality is at present held to demand " an entire 
absence of participation, direct or indirect, however impartial 
it may be." 
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The state is responsible for the observance of neutrality 
within its sphere of competence. The state is responsible for 
its own action or failure to act where its jurisdiction can 
reasonably be exercised. The neutral state cannot be required 
to assume the burdens of prosecuting the war, however. If 
certain articles are declared contraband of war, the belligerent 
making the declaration cannot claim that the neutral state is 
under obligation to prevent its merchants from shipping such 
articles from neutral ports in the way of ordinary trade. To 
demand that the neutral prevent the sale of many articles in- 
cluded within the lists of contraband would be to put the burden 
of enforcing a belligerent's declaration upon the neutral, and 
this at the expense of the neutral's trade. 

Neutrality is, however, binding not merely upon the state, 
but also upon the citizens of the neutral state. The state is 
responsible for its own direct or indirect participation in any 
violation of neutrality, as in the case where it allows its ports 
to be a place for the fitting out of hostile expeditions. It is 
not, however, responsible for the action of each of its citizens, 
nor can it be. The citizen is ordinarily informed by declara- 
tion of neutrality of the position which the state proposes to 
assume and the citizen is liable to certain consequences for 
violation of the provisions of the declaration. 

As regards the citizen of the neutral state, the declaration 
usually makes known: 

1. That the citizen himself will become liable to certain pen- 
alties which the neutral government may inflict in case he per- 
forms certain acts within the jurisdiction of the neutral state 
which may lay the state open to claims of indemnity because 
of failure to observe neutrality, e. g., if within the jurisdiction 
of the neutral state he fits out an hostile expedition or accepts 
and exercises a commission from the belligerent. 

2. That the citizen's property will become liable to certain 
treatment by the enemy if he undertakes certain acts, e. g. car- 
riage of contraband to the belligerent, or violation of the 
blockade, when the goods or both goods and vessel may be 
seized by the belligerent. 

The penalty for the acts of the first class falls upon the person 
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of the guilty neutral, and if found guilty within its jurisdiction 
the penalty is imposed by his own state. The penalty for act9 
of the second class falls upon the goods, or goods and vessel, 
and is inflicted by the belligerent. In this latter case the neu- 
tral person is not regarded as guilty of offense and is not made 
a prisoner of war. 

There is a third class of acts which partake somewhat of the 
nature of the acts of the first class which are forbidden and 
penalized by the neutral state. These are often committed 
beyond the jurisdiction and responsibility of the neutral state, 
and when undertaken by the neutral citizen do not involve the 
neutral state in liability, unless the state is in some way party 
to the acts. 

Various attempts have been made to bring these acts under 
one of the first two classes mentioned above. Attempts also 
have been made to assimilate the acts to the carriage of contra- 
band or violation of blockade. Some of the acts have been 
considered analogous to contraband. The acts of this third 
class differ very widely, however, in nature, intent, and penalty, 
from the carriage of contraband or violation of blockade. The 
nature of the carriage of contraband is commercial, the intent 
is to obtain exceptional profits because of the special demands 
of the state at war, and the penalty is the confiscation of the 
contraband goods. Thus considered, the idea of contraband 
becomes reasonably clear, though the applications of the prin- 
ciples underlying the doctrine of contraband may not always 
be easy in concrete instances. It is natural that the attempt 
should be made to include the forms of service which the 
neutral should not undertake under the laws of contraband, 
because the idea of contraband was clear long before there was 
any clear idea of neutrality. Grotius, in 1625, makes an ex- 
cellent classification of contraband, upon which little improve- 
ment has been made. His conception of neutrality is, how- 
ever, very far from the modern idea. Indeed, the current ideas 
of neutrality have for the most part developed within one hun- 
dred years. Many writers did not fully comprehend this 
development and tried to extend the old nomenclature of con- 
traband and blockade to cover new conditions possessing 
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characteristics which did not admit such classification. It 
would be a difficult problem so to extend the proper doctrine of 
contraband as to cover certain acts which have been sometimes 
classed as analogous, to contraband. Even while using the 
term, "Analogues of Contraband," Hall, speaking of the anal- 
ogy which the carriage of military dispatches and persons 
possesses to the carriage of articles contraband of war, admits 
that it is " always remote." 

One of the acts most frequently classed as analogous to the 
carriage of contraband is the carriage of dispatches for the 
enemy. Upon this subject there has been much discussion, 
especially since the attempted defence of the action of the 
United States in the case of the Trent in 1861. It would be 
impossible to find the authority upon which the Secretary of 
State of the United States, in his letter to Lord Lyons of De- 
cember 26, 1 86 1, based the statement that "All writers and 
judges pronounce naval or military persons in the service of 
the enemy contraband. Vattel says war allows us to cut off 
from> an enemy all his resources, and to hinder hiro from send- 
ing ministers to solicit assistance. And Sir William Scott 
says you may stop an ambassador of your enemy on his passage. 
Dispatches are not less clearly contraband, and the bearers or 
couriers who undertake to carry them fall under the same con- 
demnation." (III. Wharton, International Law Digest, p. 
440.) 

On the contrary, the difference between' the carriage of con- 
traband and the aid afforded by the transmission of information 
was early recognized by Sir William' Scott. He, in the case 
of the Atalanta in 1808, said : 

" If a war intervenes and the other belligerent prevails to 
interrupt that communication (between mother country and 
colony), any person stepping in to lend himself to effect the 
same purpose, under the privilege of an ostensible neutral char- 
acter, does in fact place himself in the service of the enemy- 
state, and is justly to be considered in that character. Nor let 
it be supposed that it is an act of light and casual importance. 
The consequence of such a service is indefinite, infinitely beyond 
the effect of any contraband that can be conveyed. The carry- 
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ing of two' or three cargoes of stores is necessarily an assistance 
of limited nature; but in the transmission of dispatches may 
be conveyed the entire plan of the campaign that may defeat 
all the projects of the other belligerent in that quarter of the 
world. * * * The practice has been, accordingly, that it 
is in considerable quantities only that the offence of contraband 
is contemplated. The case of dispatches is very different ; it is 
impossible to limit a letter to so small a size as not to be capable 
of producing the most important consequences in the operations 
of the enemy. It is a service, therefore, which, in whatever 
degree it exists, can only be considered in one character, as an 
act of the most noxious and hostile nature." (6 C. Rob. 440.) 

This opinion of the great English jurist, rendered early in 
the nineteenth century, shows that the transmission' of dis- 
patches of varying character can not properly be put in the 
same category with contraband because so different in nature 
and results. 

The United States courts as well as the British courts recog- 
nize the difference in nature between commerce in contraband 
and commerce undertaken in the enemy's employ. 

In the case of The Julia, Story rendered the opinion of the 
United States Supreme Court in 1814, to the effect " that the 
sailing on a voyage under the license and passport of the enemy, 
in furtherance of his views or interests, constitutes such an act 
of illegality as subjects the ship and cargo to confiscation as 
prize of war." (8 Cranch 181.) 

The opinion rendered in the case of The Julia was subse- 
quently followed with approval in other cases. ( The Aurora, 
8 Cranch 203; The Hiram, 8 Cranch 444; The Ariadne, 2 
Wheaton 143.) In all these cases subjects of one of the 
belligerents accept the service of the other and sail under his 
license. The principle applies; equally to a neutral accepting 
such service for one of the belligerents. 

Indeed, it may not be necessary that the master of a vessel 
be a knowing party to the undertaking which aids the enemy. 
Lord Stowell has held that " It will be sufficient, if there is 
injury arising to the belligerent from the employment in which 
the vessel is found. The master may be ignorant and per- 
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fectly innocent. But if the service is injurious, that will be 
sufficient to' give the belligerent the right to prevent the thing 
from being done." (6 Rob. 430.) 

Not merely ini court decisions, but in the opinions of text- 
writers, distinctions are made in the acts of neutrals. 

Dana, in note 228 to Wheaton, speaking of the carrying of 
hostile persons or papers in contrast to contraband, says. : 

" But the subject now under consideration is of a different 
character. It does not present cases of property or trade, in 
which such interests are involved, and to> which such considera- 
tions 1 apply, but simply cases of personal overt acts done by a 
neutral in aid of a belligerent. * * * 

" Suppose a neutral vessel toi transmit signals between two 
portions of a fleet engaged in hostile combined operations, and 
not in sight of each other. She is doubtless liable to condemna- 
tion. It is immaterial whether these squadrons are at sea or 
in ports of their own country or in neutral ports, or how far 
they are apart or how important the signals actually transmitted 
may be to the general results of the war, or whether the neutral 
transmits them 1 directly or through a repeating neutral vessel. 
The nature of the communication establishes its final destina- 
tion, and it is immaterial how far the delinquent carries it on 
its way. The reason of the condemnation is the nature of the 
service in which the neutral is engaged." (Wheaton, D. 
International Law, note 228. ) 

The distinctions clearly made in the early half of the nine- 
teenth century seems to have been, somewhat neglected in the 
latter half, and frotm this neglect confusion in treatment and 
forced constructions have arisen. 

Whatever the name, a considerable range of actions involv- 
ing neither the doctrine of contraband nor the doctrine of 
blockade should have some distinguishing name. Various 
names have been from time to time given to some of these 
actions, such as " accidental contraband," " analogues, of con- 
traband," " enemy service," " unneutral service," etc. The 
terms involving the use of the word " contraband " are ad- 
mittedly inappropriate and forced. The term. " enemy ser- 
vice " would be ambiguous because often used in a sense not 
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involving any of the actions here discussed. The phrase "un- 
neutral service " seems to be the least ambiguous and most 
distinctly descriptive. The decisions of the courts and the 
opinions of the writers point clearly to the fact that it is the 
nature of the service which must be considered in certain 
cases, while the nature and destination of the goods in case of 
contraband, and the military condition of the place in the case 
of blockade, determines the penalties. 

Professor Lawrence recently very properly pointed out that 
" In truth between the carrying of contraband and the perform- 
ance of what we may call unneutral service there is a great 
gulf fixed." (International Law, p. 624.) 

As states have drawn nearer together through the elimina- 
tion of the barriers of time and space in matters of communi- 
cation, the possibilities of unneutral service have greatly multi- 
plied. It would not be possible to be neutral in modern days 
and to maintain with Grotius that " it is the duty of those who 
have no part in the war to do nothing which may favor the 
party having an unjust cause, or which may hinder the action 
of the one waging a just war, * * * and in a case of 
doubt to treat both belligerents alike, in permitting transit, in 
furnishing provisions to the troops, in refraining from, assist- 
ing the besieged." (De Jure Belli ac Pacis, Lib. III., 
C. XVI., iii., i.) Indeed, all these positions of Grotius are 
now practically reversed. 

Modern neutrality proclamations have by various circum- 
locutions tried to prohibit acts involving assistance by neutral 
subjects in the performance of warlike acts. The Proclama- 
tion of the United States of February ir, 1904, issued in con- 
sequence of the Russo-Japanese War, after recognizing the 
general principle, " free ships, free goods, except contraband 
of war, and free goods always free, except contraband of war," 
in a qualified way warns its citizens against unneutral service, 
saying "that while all persons may lawfully, and without 
restriction because of the aforesaid state of war, manufacture 
and sell within the United States arms and munitions, of war,' 
and other articles ordinarily known as ' contraband of war,' 
yet they cannot carry such articles upon the high seas for the 
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use or service of either belligerent, nor can they transport 
soldiers and officers of either, or attempt to break any blockade 
which may be lawfully established and maintained during the 
war, without incurring the risk of hostile capture, and the 
penalties denounced by the law of nations in that behalf." 

The distinction is clearly made in the same war in the Procla- 
mation of the Netherlands Government to its citizens, in which 
" Their attention, and especially that of captains, ship-owners 
and ship-brokers, is directed to the danger and risks consequent 
on the non-observance of efficient blockade of the belligerent 
parties, the conveyance for them' of contraband of war or 
military dispatches (unless in the way of regular postal ser- 
vice) , and the execution of any other transport service in their 
interest." The " Instructions to Blockading Vessels and 
Cruisers" issued by the Navy Department of the United 
States, June 20, 1898, as General Order, No. 492, section 16, 
provides that "A neutral vessel in the service of the enemy, in 
the transportation of troops or military persons, is liable to 
seizure;" and in section 15, that "A neutral vessel carrying 
hostile dispatches, when sailing as a dispatch vessel practically 
in the service of the enemy, is liable to seizure ; but not when 
she is a mail packet and carries them in the regular and cus- 
tomary manner." 

The Russian Declaration of February 14, 1904, section 7, 
states that " There are assimilated to contraband of war the 
following acts, forbidden to neutrals : the transport of enemy 
troops, the dispatches or correspondence of the enemy, the 
furnishing of transports or ships of war to the enemy. Neu- 
tral vessels guilty of forbidden acts of this character may be, 
according to circumstances, seized and confiscated." 

The position taken by Russia is entirely justifiable, and the 
persons concerned in the service become prisoners of war. 
Hall sets forth the contrast as follows : " It will be remembered 
that in the case of ordinary contraband trade the contraband 
merchandise is confiscated, but the vessel usually suffers no 
further penalty than loss of time, freight, and expenses. In 
the case of transport of dispatches or belligerent persons, the 
dispatches are of course seized, the persons become prisoners 
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of war, and the ship is confiscated. The different treatment 
of the ship in the two cases corresponds to> the different char- 
acter of the acts of its owner. For simple carriage of contra- 
band the carrier lies under no presumption of enmity towards 
the belligerent, and his loss of freight, etc., is a sensible deter- 
rent from the forbidden traffic ; when he enters the service of 
the enemy, seizure of the transported objects is not likely to 
affect his earnings, while at the same time he has so acted as 
fully to justify the employment towards him of greater 
severity." (Hall, International Law, 5th Ed., p. 678.) 

From the discussion thus far it is evident that the forms of 
unneutral service which have been hitherto most common are : 

1. Carriage of enemy dispatches or correspondence. 

2. Carriage of enemy persons. 

3. Enemy transport service. 

In recent wars, auxiliary coal, repair, supply, cable ships 
and the like have become of great value. Neutrals may easily 
engage in such service, and it would be very difficult to extend 
the doctrine of contraband or of blockade so as to cover their 
action. Even more difficult would it be to extend it so as to 
cover the service which might be rendered to the enemy by a 
submarine cable or by the wireless telegraph. Of the use of 
the submarine cable Captain C. H. Stockton, U. S. N., says : 
" Besides the contraband character of the material of a tele- 
graph cable, in use or en route, as an essential element of bellig- 
erent communication which renders it liable to> seizure any- 
where out of neutral territory, there is another phase of this 
question, and that is in regard to the nature of the service 
afforded by such a communication by a neutral proprietor to 
a belligerent. 

" This service is in the nature of both an evasion of a 
blockade and, what has been termed of late years, of unneutral 
service. It does not matter in this phase whether the cable be 
privately or state owned so far as the technical offence is con- 
cerned, though the gravity and consequences are naturally much 
more serious in the latter case. Let us take, as an instance, 
the case of a. blocked or besieged port, as Havana or San- 
tiago were during the late hostilities. The communication of 
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information or of dispatches, or of means of assistance which 
can be made by such means, is an unneutral service, and would 
resemble also the violation of blockade by a neutral vessel 
carrying dispatches, the capture of which on the high seas out- 
side of territorial jurisdiction would be a justifiable and indis- 
putable act of war. 

" Extend this to a country or port not blockaded or beseiged, 
and you would yet find the cable, owned, let us presume, by a 
neutral, the means of performing the most unneutral kind of 
service, of a nature which, done by a ship, would most properly 
cause its seizure, condemnation, or destruction by the offended 
belligerent." (Proceedings U. S. Naval Institute, Vol. 

XXIV. 3, p. 453-) 

Pilotage by a neutral of an enemy vessel, the repetition of 

signals for the benefit of the enemy by any means, " to' supply 
the inhabitants of a place besieged with anything required for 
immediate use" (Halleck, International Law; Baker, Vol. II., 
chap, xxv.), and many other acts, the number of which will 
continually increases with the development of means of com- 
munication, and transmission must be provided against by 
something beyond the laws of contraband and of blockade. 
Such acts are in the nature of unneutral service. Under some 
title, and " unneutral service " seems better than any thus far 
proposed, these acts must be recognized as in a distinct cate- 
gory. Their nature is hostile, because such service should 
primarily be performed by belligerent agents and agencies. 
The neutral agent in undertaking the act identifies himself with 
the belligerent to an extent which makes him liable to the 
treatment accorded to the belligerent. He is therefore liable 
to capture as an enemy, and his goods are liable to the treatment 
accorded to the enemy under similar conditions. The agent 
may be made a prisoner o>f war, and the agency may be seized, 
confiscated, or, in certain instances., so treated as to render it 
incapable of further rendering unneutral service. 

The clear recognition of this category of unneutral service 
which is gradually manifest will in a measure remove the con- 
fusion resulting from certain forced interpretations of prin- 
ciples of International Law. Such principles, as those of con- 
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traband and blockade, were formulated at a period when 
modern ideas of neutrality were unknown and when such ideas, 
if advocated, would perhaps have been regarded as entirety 
visionary. Acts which differ in nature, in intent, and in pen- 
alty, as do acts involving contraband or blockade from those 
involving unneutral service, should no longer be confused. 
The category of "unneutral service" which has been admitted 
in decisions of the courts, explained in the works of the text 
writers, described in proclamations, and distinguished in prac- 
tice, deserves and should receive full and frank recognition. 



CONTRABAND OF WAR. 

HARRY PRATT JUDSON. 

The law O'f contraband has had no material development for 
a hundred years past. Now, as in the days of Lord Stowell, 
merchandise with reference to contraband falls into three 
classes, — that which is always contraband, that which is con- 
traband on occasion, and that which is never contraband. 
Now, as then, articles primarily intended for use in war belong 
in the first class, and articles which may have military or naval 
use, but which may also be employed in the ordinary avoca- 
tions of peace, are in the second class. To be sure there are 
now specific articles unknown to the prize-courts of the early 
nineteenth century which may be found in either class. The 
Russian proclamation of the current year includes in contra- 
band " Material and all kinds of substances for making explo- 
sives, such as torpedoes, dynamite, pyroxylin, various fulmi- 
nating substances, conductors, and all articles used for explod- 
ing mines and torpedoes;" also, " Telegraph, telephone and 
railway material." Of course none of these things were known 
in the wars of Napoleon. The principle, however, does not 
differ. The Russians in 1904 make no mention of tar, oakum, 
cordage, masts, and ship-timber, which played so conspicuous 
a part in admiralty cases a century since. But here again it is 
by no means a change in principle, but only in the conditions of 
naval warfare. Wooden sailing-ships are as obsolete as the 



